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OFFICE OF THE ATTORNEY GENERAL - STATE O TExAS
JorN CorNYN

May 4, 2001

Ms. Sara Shiplet Waitt

Senior Associate Commissioner
Texas Department of Insurance
P.O. Box 149104

Austin, Texas 78714-9104

OR2001-1816
Dear Ms. Waitt:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 146966.

The Texas Department of Insurance (the “department”) received a request for “[sJurvey
results of the Race-Based Premium policies, stemming from the NAIC investigation led by
FL Insurance Commissioner Bill Nelson.” You claim that the requested information is
excepted from disclosure under section 552.103 of the Government Code. Additionally, you
assert that the requested records may contain proprietary information that is protected from
disclosure under section 552.110 of the Government Code. You state that you have notified
all third parties of the request for information pursuant to section 552.305 of the Government
Code. See Gov’t Code § 552.305 (permitting interested third party to submit to attorney
general reasons why requested information should not be released); Open Records Decision
No. 542 (1990) (determining that statutory predecessor to Gov’t Code § 552.305 permits
governmental body to rely on interested third party to raise and explain applicability of
exception in Public Information Act in certain circumstances). We have considered the
exceptions you claim and reviewed the submitted representative sample of information."

To show that section 552.103(a) is applicable, the department must demonstrate
that (1) litigation was pending or reasonably anticipated on the date that the department
received the request for information, and (2) the information at issue is related to that

'We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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litigation. Gov’t Code § 552.103(c); Heard v. Houston Post Co., 684 S.W.2d 210,212 (Tex.
App.-Houston [1st Dist.] 1984, writ ref’'d n.r.e.); Open Records Decision No. 551 at 4..
(1990). Contested cases conducted under the Administrative Procedure Act, chapter 2001
of the Government Code, are considered litigation under section 552.103. Open Records
DecisionNo. 588 at 7(1991). Section 552.103 requires concrete evidence that litigation may
ensue. To demonstrate that litigation is reasonably anticipated, the department must furnish
evidence that litigation is realistically contemplated and is more than mere conjecture. Open
Records Decision No. 518 at 5 (1989). Whether litigation is reasonably anticipated must be
determined on a case-by-case basis. Open Records Decision No. 452 at 4 (1986).

You state that the department anticipates that it will initiate administrative litigation under
the Texas Administrative Procedure Act against over thirty insurance companies suspected
of engaging in “race-based pricing” of certain life insurance policies. You explain that in
preparation for this litigation, the department has sought information from these insurance
companies through written inquiries pursuant to section 38.001 of the Insurance Code. You
further explain that the responses to these written inquiries are sometimes referred to as
survey responses or survey results. Based on your representations and our review of the
submitted representative sample of information, we find that you have adequately shown that
the department reasonably anticipates litigation for the purposes of section 552.103 and that
the requested information relates to the anticipated litigation.

We note that once information has been obtained by all parties to the litigation through
discovery or otherwise, no section 552.103(a) interest exists with respect to that information
and such information must be disclosed. Open Records Decision Nos. 349 (1982), 320
(1982). Here, you acknowledge that each insurance company has seen the information it
generated and provided to the department. However, you state that “no company has been
privy to information provided by other companies” and that “[a]s a result, not all parties to
the anticipated litigation have had access to the requested information.” You explain further
that each insurance company’s response to the department’s written inquiry is relevant to the
anticipated litigation against the other companies suspected of engaging in race-based
pricing. Based on your arguments, we agree that although each insurance company has seen
the information it submitted to the department, the department continues to have a litigation
interest in the information as it has not been obtained by all the parties to the anticipated
litigation. Therefore, the department may withhold the requested information under
section 552.103. However, the applicability of section 552.103(a) ends once the litigation
concludes. Attormey General Opinion MW-575 (1982); Open Records Decision No. 350
(1982).?

’Because section 552.103 is dispositive of this matter, we need not address the arguments submitted
by the third parties pursuant to section 552.305. We note, however, that some of the requested information
may be confidential by law and must not be released even after litigation has concluded. If you receive a
subsequent request for the information, you should reassert your arguments against disclosure at that time.
Gov’t Code § 552.352 (distribution of confidential information is criminal offense).
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Finally, we note that you state that the race-based pricing information provided to the
department by American National Insurance Company has been determined in Open Records,.-
Letter No. 2001-0277 (2001) to be excepted from disclosure under section 552.103 of the
Government Code. Assumning that the four criteria for a “previous determination” by this
office established in Open Records Decision No. 673 (2001) have been met, you must
withhold this information in accordance with the previous ruling.’

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. Ifthe governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at 877/673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

The four criteria for this type of “previous determination” are 1) the records or information at issue
are precisely the same records or information that were previously submitted to this office pursuant to
section 552.301(e)(1 D) of the Government Code; 2) the governmental body which received the request for
the records or information is the same governmental body that previously requested and received a ruling from
the attorney general; 3) the attorney general’s prior ruling concluded that the precise records or information
are or are not excepted from disclosure under the Act; and 4) the law, facts, and circumstances on which the
prior attorney general ruling was based have not changed since the issuance of the ruling. See Open Records
Decision No. 673 (2001).
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If this ruling requires or permits the governmental body to withhold all or some of the..
requested information, the requestor can appeal that decision by suing the governmental
body. [Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842
S.w.2d 408, 411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the General
Services Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Haien (4 Cobe e

Karen A. Eckerle
Assistant Attorney General
Open Records Division

KAFE/r
Ref’ ID# 146966
Encl: Submitted documents

cc: Eunice M. Mcphee
Navigant Consulting, Inc.
175 West Jackson, Suite 500
Chicago, IL. 60604
(w/o enclosures)

cC: Verdun J. Amaud
Senior Vice President
Golden Staate Mutal Life Insurance Company
P.O. Box 2332 TRM ANX
Los Angeles, CA. 90018-3514
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CC:

cc:

cc:

CcC:

cc:

cCl

CC:

John L. Gorman

President

American Industries Life Insurance Company
P.O. Box 2952

Houston, TX. 77252-2952

Matthew F. McGuire

Sentor Vice President

Rushmere National Life Insurance Company

C/O American Memorial Life Insurance Company
P.O. Box 2730

Rapid City, SD. 57709-2730

Justin L. Johnson

Vice President

Atlanta Life Insurance Company
P.O. Box 897

Atlanta, GA. 30301

Brian Stricker

Baltimore Life Insurance Company
P.O. Box 1050

Owings, Mills, MD. 21117-6050

Richard J. Miller

Director

Boston Mutual Life Insurance Company
120 Royal Street

Canton, MA. 02021

Beverly K. Kirkpatrick

Manager

Cincinnati Life Insurance Company
P.O. Box 145496

Cincinnati, OH. 45250-5496

Pat Baxter

Vice President of Operations

Funeral Directors Life Insurance Company
P.O. Box 5649

Abilene, TX. 79608

. L
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CC:

CC:

CC:

CcC:

CC:

CC:

ccC:

cc:

Cristin Grace Earmnhardt

Counsel

GE Life and Annuity Assurance Company
6610 West Board Street

Richmond, VA. 23230

John D. Cornett
Prestdent

‘American Capitol Insurance Company

P.O. Box 42814
Houston, TX. 77242

Richard T. Sting

Jefferson Pilot Lifeamerica Insurance Company
P.O. Box 21008

Greensboro, NC. 27420

Anthony L. McWhorter

President

Liberty National Life Insurance Company
P.O. Box 2612

Birmingham, AL. 35202-2612

Mary J. Tresnak

Associate General Counsel
Monumental Life Insurance Company
4333 Edgewood Road NE

Cedar Rapids, IA. 52499

J. Michael Gannon

Secretary

National Capitai Life Insurance Company
P.0. Box 50939

New Orleans, LA. 70150-9915

Steven Puck

Provident American Life & Health Insurance Company
17800 Royalton Road

Strongville, OH. 44136

Diane Foraker

Manager

Provident Indemnity Life Insurance Company
2500 Dekalb Pike

Norristown, PA. 19404
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cC:

cC:

CC.

CC:

CC:

CCl

CC:

Francesca J. Robertson

United Insurance Company of America
One East Wacker Drive

Chicago, IL. 60601

Michelle D. Andrews

Manager

The Western & Southemn Life Insurance Company
P.O.Box 1119

Cincinnati, OH. 45202

Dianna L. Cook

Senior Vice President

American Health and Life Insurance Company
P.O. Box 2548

Fort Worth, TX. 78113

Jay W. Wason, Jr.

Senior Vice President

Unity Mutual Life Insurance Company
P.O. Box 5000

Syracuse, NY. 13250-5000

William J. O’Conner

Vice President

Mega Life Insurance Company
4001 McEwen, Suite 200
Dallas, TX. 75244-5082

Colin S. Baybrook

Senior Legal Adviser

Pierce National Life Insurance Company
C/O Fortis

10 Glenlake Parkway, Suite 500
Atlanta, GA. 30328

Heather M. Somas

Director & Counsel

Legal Department, 43* Floor
Continental Assurance Company
CNA Plaza

Chicago, IL. 60685
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CC:

CC:

CcC:

Ronald R. Coleman
Executive Vice President
Continental Security Life
P.O. Box 833879
Richardson, TX. 75083

Courtney Hull

Director of Compliance

Columbian Life Insurance Company
Vestal Parkway East P.O. Box 1381
Binghampton, NY. 13902-1381

James Thompson

President

Southland Life Insurance Company
P.O. Box105006

Atlanta, GA. 30348-5006



